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I. INTRODUCTION

"The view through the keyhole... in a room is far more
enticing than the view in that room when the door is
open.

* This Note is dedicated to my stepfather and mother, Al and Jean Harvey, for their
unconditional love and support and to all of my teachers from the English Department at Stetson
University for their incredible ability to teach.
1. Scott Huler, Food Lion Jury Hears Final Arguments, THE NEWS & OBSERVER
(Raleigh, N.C.), Jan. 14, 1997, at A3 (quoting Andrew Copenhaver, Food Lion attomey),
available in Westlaw, 1997 WL 7817987.
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The media has decided to satisfy television viewers' appetite for this
"keyhole view" in full.2 In fact, rarely a week passes when one
newsprogram or another does not broadcast an undercover report which
involves the use of hidden cameras and other surreptitious tools We
are discovering that the meat we eat is not fresh,4 the cars we drive are
not safe,' and the psychics we call are not reliable.6
The recent decision in Food Lion v. Capital Cities/ABC has left
many First Amendment8 rights activists in an uproar.9 In that case, two
producers from "Prime Time Live" went undercover, one as a deli clerk
and the other as a meat wrapper, at Food Lion stores in North and South
Carolina.' While working at three separate stores, the two producers
used concealed cameras and recorders to record over fifty hours of tape
of Food Lion employees in both public and private areas of the grocery
2. As one commentator explained, "the American public has proven to be an all too
willing consumer of shocking, titillating, and voyeuristic entertainment. In August 1993, five of
the top ten rated network programs in the United States were newsmagazine shows, many of
which rely upon hidden camera investigations to spice up their fare." Andrew J. McClung,
Bringing Privacy Law Out of the Closet: A Tort Theory of Liability for Intrusions in Public
Places,73 N.C. L. REv. 989, 1017 (1995).
3. Howard Kurtz, a writer for the Washington Post, described hidden cameras as "the
hottest trend in television." Howard Kurtz, Hidden Network Cameras: A Troubling Trend?
Critics Complain of Deception as Dramatic Footage Yields High Ratings, WASH. POST, Nov.
30, 1992, at Al.
4. See Peter S. Canellos, ABC Ordered to Pay $5.5m to Food Lion: Award Seen as
Rebuke to Media, BOSTON GLOBE, Jan. 23, 1997, at Al (discussing the hidden camera tactics
used by ABC).
5. See id. (discussing "NBC's infamous staging of an explosion of a General Motors
truck"); see also Hazel v. General Motors, 863 R Supp. 435, 437 (W.D. Ky. 1994) (noting that
the plaintiffs brought this products liability action after watching NBC's "Dateline" which
"brought to the nation's attention the crashworthiness of GM's pickup trucks equipped with sidesaddle fuel tanks").
6. See Kersis v. Capital Cities/ABC, Inc., 1994 WL 774531, at *1, *1 (Cal. Super. Ct.
Apr. 25, 1997). In that case, "Prime Time Live" sent an undercover reporter into a Psychic
Marketing Group and placed hidden cameras on the premises to record the activities going on
there. Id. Defendant then broadcast a segment on "Prime Time Live" which contained portions
of the hidden camera footage. Id.
7. Docket No. 6: 92CV592 (M.D.N.C. Sept. 21, 1992-July 25, 1997) (jury trial before
the federal district court in North Carolina). Any later cites to the Food Lion case are references
to published opinions made during and after the trial process.
8. The First Amendment to the United States Constitution states: "Congress shall make
no law ... abridging the freedom of speech, or of the press." U.S. CONST. amend. I.
9. Eleanor Randolph, N.C. Jury Orders ABC to Pay $5.5 Million in Hidden-Camera
Case, L.A. TIMES, Jan. 23, 1997, at A15. ABC News President Roone Arledge echoed the
feelings of many when he said that the Food Lion decision" 'should trouble every Americanespecially every journalist.' " Id.
10. Food Lion, Inc. v. Capital Cities/ABC, Inc., 951 R Supp. 1217, 1218 (M.D.N.C. Nov.
27, 1996) (Memorandum opinion on parties' motions for summary judgment).
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stores." One of the producers worked for Food Lion for eight days
while the other worked for Food Lion for twelve days. 2 The Food
Lion footage revealed various unsanitary practices including the
repackaging of bad meat, "touching up" of spoiled food, and the
combining of new and old beef for sale. 3
While Food Lion claimed that ABC staged a number of the recorded
incidents, 4 Food Lion did not sue for libel to contest the accuracy of
the broadcast. 5 Instead, Food Lion sued ABC on numerous other
theories including fraud, trespass, and breach of loyalty.16 This tactical
move deemphasized the First Amendment issues and instead refocused
the issue on the methods ABC used to get into the stores. 7
The technique worked: Food Lion received $1400 in actual damages
and $5.5 million in punitive damages" after the jury found ABC guilty
of fraud, trespassing, and breach of loyalty. 9 This is only the second

11. Food Lion, Inc. v. Capital Cities/ABC, Inc., 887 F. Supp. 811, 916 (M.D.N.C. Mar.
21, 1995) (Memorandum opinion of defendant's motion to dismiss).
12. Food Lion, 951 F. Supp. at 1218.
13. Prime Time Live, Hidden Cameras/HardChoices (ABC television broadcast, Feb. 12,
1997).
14. For instance, one commentator describes a portion of the hidden video tape in which
one of the undercover workers put sausage with mold on it out for sale and then sells it. Dorothy
Rabinowitz, ABC's Food Lion Mission, WALL ST. J., Feb. 11, 1997, at A20. However, what is
interesting about the tape is that both the buyer and the seller in the transaction are "Prime Time
Live" employees and it was filmed more than once to be sure the mold showed on the tape. Id.
Food Lion also claimed that one of the producers "arranged to work late and alone" so that she
could have the "opportunity to fraudulently create a news story." Prime Time Live: Hidden
Cameras/HardChoices (ABC television broadcast, Feb. 12, 1997).
15. Food Lion, 887 F. Supp. at 812 (Memorandum opinion on defendant's motion to
dismiss). Libel is generally more difficult to prove which may be why Food Lion did not choose
that path. Rob Lever, Food Lion Wins 5.5 Million DollarJudgment from ABC News, AGENCE
FRANCE-PRESSE, Jan. 22, 1997, available in Westlaw, 1997 WL 2045352.
16. See Food Lion, 887 R Supp. at 812-13. The original complaint had several more
counts that were dismissed by the court. Id. at 824-25.
17. Prime Time Live: Hidden Cameras/HardChoices (ABC television broadcast, Feb. 12,
1997). According to Food Lion's corporate communications manager, "The network [ABC] and
its correspondents have been trying to turn this into a case about hidden cameras or journalistic
freedom. It is not. It is about ABC breaking the law." Id. On the other hand, the president of
ABC claimed that Food Lion was attempting to draw the American public away from the issues
that really mattered, like the unsanitary practices at Food Lion and the First Amendment issues.
Id.
18. Id. The jury actually deadlocked three times in an attempt to agree on the amount of
punitive damages that should be awarded. Id. This is understandable considering that the jurors'
opinions ranged from nothing to $1 billion. Id.
19. Food Lion, Inc. v. Capital Cities/ABC, Inc., 964 F. Supp. 956, 958 (M.D.N.C. May
9, 1997) (Memorandum opinion setting down legal basis why certain types of compensatory
damages were not permitted).
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time punitive damages have been awarded by a jury in a hidden camera
case.2" In addition, this case represents a growing trend in which the
issue is not the accuracy of the broadcast but instead the methods
utilized to obtain the story.21
What many have overlooked in this controversy is that the meat sold
by Food Lion is not all that is rancid in this case. First, "Prime Time
Live" spent two and a half months preparing to infiltrate Food Lion, and
it then submitted employment applications to 20 different stores.' In
addition, "Prime Time Live" employees lied on their employment
applications by providing false references, false backgrounds, and false
addresses. 23 Further, these employees wore wigs with hidden cameras
and concealed microphones in their bras.24 Finally, ABC obtained help
from the United Food and Commercial Workers Union, an anti-Food
Lion union, in procuring its story.
This case brings up the almost impossible balance that must be
achieved between the press' rights, the public's need to know, and a
business' right to privacy.26 Should reporters be allowed to lie about
who they are and what they are doing to get a good story? How far is
too far? Where should the line be drawn between acceptable and
unacceptable newsgathering practices?
Part II of this Note examines the history of undercover investigations
and the Supreme Court's treatment of the media. Part III analyzes a

20. Barry Meier, ABC Must Pay Punitive Damages to Supermarket, SAN DIEGO UNIONTRIB., Jan. 23, 1997, at Al, available in Westlaw, 1998 WL 3112862; see infra pt. IV.C.
21. See Canellos, supra note 4, at Al (explaining that "[u]ntil this case, journalistic pieces
were judged by their accuracy. Food Lion, however, sued ABC on the narrow grounds that the
producers committed fraud by lying to get jobs at Food Lion.").
22. Prime Time Live: Hidden Cameras/HardChoices (ABC television broadcast, Feb. 12,
1997).
23. Id. Both producers claimed to have had previous experience working as either a deli
clerk or a meat wrapper. In fact, one of the producers went so far as to write "I love meat
wrapping" on her application. Id.
24. Rabinowitz, supra note 14, at A20.
25. Id. Many of the people interviewed on and off camera as sources for this broadcast
actually had suits pending that dealt with Food Lion's nonunion status. Id. "Prime Time Live"
alleged that this potential bias in its sources is what led it to go into Food Lion with hidden
cameras. Id. The head of the United Food and Commercial Workers Union had announced some
years ago that his goal was to put nonunionized businesses like Food Lion out of business. Id.
26. As one court explained, "Undoubtedly,... the courts should recognize the rights of
privacy of the individual on one hand, and the rights of the Press to disseminate news and the
rights of the public to obtain legitimate news from the newspapers in their community on the
other." Berg v. Minneapolis Star & Tribune Co., 79 F. Supp. 957,960 (D. Minn. 1948); see also
Cason v. Baskin, 20 So. 2d 243, 251 (Fla. 1944) (stating that "[s]ociety also has its rights. The
right of the general public to the dissemination of news and information must be protected and
conserved. Freedom of speech and of the press must be protected.").
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sample of modern cases dealing with the media's newsgathering techniques
to determine which claims have been most successful against the
media. Finally, Part IV discusses potential solutions to drawing the line
between the media's exercising of its First Amendment rights and its
abusing of them.
II. HISTORY
A. "Muckraking"
Hidden cameras had their origins in 1963 when CBS used them to
expose bookie joints in Boston.27 The show was entitled "Biography of
a Bookie Joint," and it received critical acclaim.28 CBS's "60 Minutes"

then led the way to expanding the use of these surreptitious tools.29
However, undercover investigations existed long before the hidden
camera.
During Food Lion, ABC attorneys introduced testimony from Louis
Hodges, a professor of ethics at Washington and Lee University, who
explained to the jury that going undercover is sometimes the only way
journalists can get a story.3" To illustrate his point, and perhaps to
place ABC in an elite class of whistleblowers, he discussed certain wellknown informers from history, including Nellie Bly and Upton
Sinclair.3
These two names are synonymous with what Theodore Roosevelt
termed "muckraking."32 In 1888, Nellie Bly feigned insanity to get
inside a Manhattan insane asylum for ten days, so she could write about
the mistreatment of the mentally ill.3 She then relayed her experiences
in the newspaper New York World.34 Many critics labeled Bly's tech27. Prime 7Tme Live: Hidden Cameras/HardChoices (ABC television broadcast, Feb. 12,

1997).
28. Id.
29. Id.
30. Scott Huler, ABC, Food Lion Spar Over Profits, Journalists' Rights, THE NEWS &

OBSERVER (Raleigh, N.C.), Jan. 9, 1997, at A3, availablein Westlaw, 1997 WL 7817304.
31. Id.
32. Theodore Roosevelt stated: "Men with the muckrake are often indispensable to the
well-being of society, but only ifthey know when to stop raking the muck." Lyrissa C. Barnett,
Note, Intrusion and the Investigative Reporter, 71 TEx. L. REV. 433, 433 (1992) (emphasis in
text).
33. Rita Ciolli, Is a PressPassa License to Lie?: The Big Story vs. The Law, NEWSDAY,

Feb. 11, 1997, at A24, availablein Westlaw, 1997 WL 2682785.
34. Paul Starobin, Undercover Journalism, This Form of Reporting Always Has Been
Shoddy, DALLAS MORNING NEWS, Feb. 2, 1997, at 5J,availablein Westlaw, 1997 WL 2644050.

In Bly's articles, she gave explicit descriptions of the conditions she witnessed:
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niques "stunt journalism."35 Nevertheless, her report led to reform in
the asylum. 6

Similarly, Upton Sinclair 7 impersonated a meatcutter in the
meathouses of Chicago to expose the inhumane conditions to which
workers were subjected. 8 Based on his personal experience as a worker
and his interviews with other employees, he wrote a book, The
Jungle,39 which led to changes in federal law40 and to the creation of
the Food and Drug Administration.4 '
While Sinclair did work in the plants just to get his story, his
deception was quite limited.42 He relied upon his first-hand experience
and upon interviews with the workers to write his book.43 Similarly,
Ida Tarblee, another famous muckraker, attacked John D. Rockefeller's
Standard Oil monopoly by using court documents and other public
records instead of deception." Finally, though Bly was criticized for

"What, excepting torture, would produce insanity quicker than this treatment? Here
is a class of women sent to be cured. I would like the expert physicians who are
condemning me for my action, which has proven their ability, to take a perfectly
sane and healthy woman, shut her up and make her sit from 6 a.m. to 8 p.m. on
straight-back benches, do not allow her to talk or move during these hours, give
her no reading and let her know nothing of the world or its doings, give her bad
food and harsh treatment, and see how long it will take to make her insane. Two
months would make her a mental and physical wreck."
Id. (quoting Nellie Bly).
35. Id. Even at this early time, there was considerable debate over the propriety of Bly's
misrepresentations. Id.
36. George Tucker, At Turn of the Century, A Gutsy Woman Reporter Enthralled the
World, THE VIRGINIAN-PILOT & THE LEDGER-STAR (Norfolk, Va.), Jan. 27, 1997, at B2,
available in Westlaw, 1997 WL 6392335.
37. Sinclair has been described as "America's most outspoken socialist reformer whose
concern was about the plight of immigrant laborers." Quackery and the Media, NAT'L COUNCIL
AGAINST HEALTH FRAUD NEWSL., Sept. 19, 1996, at 1, available in Westlaw, 1996 WL
10536756.
38. Sidney Zion, A Blow Against FirstAmendment, Jury System, HOUS. CHRON., Jan. 31,
1997, at 35, availablein Westlaw, 1997 WL 657853 (noting Sinclair's infamous statement that
he went into the factories to " 'reach the heart of America' and instead 'reached their
stomachs' ").
39. UPTON SINCLAIR, THE JUNGLE (1902).
40. Ciolli, supra note 33, at A24.
41. James C. Goodale, Killing the Messenger, 217 N.Y. L.J. 26, Feb. 7, 1997, at 3.
42. See Ciolli, supra note 33, at A24.
43. Id.
44. Starobin, supra note 33, at 5J. The author explained that this reputable technique still
is being used today by those who are tracing the money in an attempt to expose the fund-raising
practices of both Bill Clinton and Newt Gingrich. Id.
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misrepresenting herself, she sought prosecutorial immunity prior to her
entrance into the asylum."
These historical figures serve as reminders that these sorts of
investigations have been going on since the 1800s. During these earlier
times, however, the degree of deception was far more limited. Whether
this change is due to technological advance or moral decline is a matter
of opinion. Regardless, it is clear that the motivations for these
investigations have changed drastically in the past two hundred years.46
B. Historic Supreme Court Decisions
Regarding the Media
In one of the early cases involving the media, Associated Press v.
NLRB,47 the United States Supreme Court dealt with an issue that has
come up time and time again: Is the media entitled to special rights or
privileges that other citizens do not enjoy since it is in charge of
disseminating information to the public?48
In Associated Press, a newsgathering agency, discharged one of its
employees. 9 The American Newspaper Guild, a labor organization,
then filed a complaint with the National Labor Relations Board (NLRB)
alleging that the Associated Press fired the employee because of his
activities relating to the Guild. The NLRB then served a complaint
on the Associated Press charging unfair labor practices.5 The Associated Press admitted firing the employee but denied it was due to the
employee's union activities.52 The NLRB then conducted a hearing and
ordered the Associated Press to stop discouraging membership in the
American Newspaper Guild or any other labor organization.53 Further,
the NLRB ordered the Associated Press to offer the employee reinstatement.54 When the Associated Press refused to comply with the order,
the NLRB petitioned the court to enforce it.5

45. Rabinowitz, supra note 25, at A20.
46. See, e.g., Meier, supra note 20, at Al (explaining that many journalists feel that
hidden cameras and other surreptitious tools are necessary to expose "vital issues of public
policy" while others say that these tools have been overused in recent years to create "flashy
shows and bolster ratings").
47. 301 U.S. 103 (1937).
48. Id. at 122.
49. Id. at 123.
50. Id.
51. Id.
52. Id.
53. Id. at 123-24.

54. Id. at 124.
55. Id.
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One of the arguments of the Associated Press was that the National
Relations Act 6 violated its First Amendment rights." The Associated
Press alleged that because it was a news organization, any regulation
protective of union members that it employed was an invasion of the
freedom of the press.5 8 The Court disagreed, finding that "the Associated Press is not immune from regulation because it is an agency of the
press.... [The publisher of a newspaper] has no special privilege to
invade the rights and liberties of others."' 9 The Court then listed a
number of examples of laws of general applicability which apply to the
press including antitrust laws, tax laws, and libel laws.'
This theme of nonpreferential treatment for the media surfaced again
in Branzburg v. Hayes.6 Here, the Court recognized that the "First
Amendment does not invalidate every incidental burdening of the press
that may result from the enforcement of civil or criminal statutes of
general applicability."'62 In this case, one defendant, Branzburg, had
written articles for a newspaper about drug activity that he observed first
hand.63 When called to testify before a grand jury regarding his
observations, Branzburg refused to testify.' Another defendant, Pappas,
a television newsperson, refused to testify before a grand jury regarding
5
what he observed inside Black Panther Headquarters. The final
defendant, Caldwell, also refused to testify about his knowledge of the

56. The section in question was Section 7 of the National Relations Act which allows
employees to organize, form, join, or assist labor organizations. Id. at 123 Petitioner's argument
was that
[petitioner] must have absolute and unrestricted freedom to employ and to
discharge those who .. . edit the news ... and that the Associated Press cannot be
free to furnish unbiased and impartial news reports unless it is equally free to
determine for itself the partiality or bias of editorial employees. So it is said that
any regulation protective of union activities, or the right collectively to bargain on
the part of such employees, is necessarily an invalid invasion of the freedom of the
press.
Id. at 131.
57. Id. at 122.
58. Id. at 130-31.
59. Id. at 132-33.
60. Id. at 133.
61. 408 U.S. 665 (1972).
62. Id. at 682.
63. Id. at 667, 669.
64. Id. at 668, 670.
65. Id. at 672-73.
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Black Panthers, a subject about which he had written articles. 6
Defendant Caldwell was held in contempt for his refusal to testify.67
The Court held that the First Amendment does not excuse a reporter
from testifying before a grand jury about confidential information he
observed. While noting that "news gathering is not without its First
Amendment protections,"69 the Court went on to stress that the press
does not have a "constitutional right
of special access to information not
70
available to the public generally.
Though Cohen v. Cowles Media Co. 7 ' did not involve the use of
hidden cameras and recorders, it did involve questionable media
techniques.72 In Cohen, petitioner provided respondent, a news publisher, with information about a political candidate in exchange for a
promise that the publisher would keep his identity a secret.73 However,
after the respondent identified the petitioner as its confidential source in
a newspaper article, petitioner sued respondent. 74 The Supreme Court
found for petitioner on a promissory estoppel theory.75 The Court's
reasoning was simple: "Minnesota law simply requires those making
promises to keep them."76
In its analysis, the Court's reasoning echoed that of its earlier
rulings. The Court explained that the First Amendment does not give the
press the right to break laws of general applicability. 77 The Court once
again cited numerous examples of other laws that the press is required
to follow including copyright laws, the National Labor Relations Act,
and antitrust laws.78
All three of these Supreme Court cases illustrate that in the past half
decade, the Court consistently has held that being a member of the
media does not alter one's responsibilities as a citizen to follow the law.
Further, these cases also demonstrate that the Supreme Court recognizes
the newgathering process as susceptible to both investigation and
reprimand.79
66. id. at 675-76.
67. Id. at 678.
68. Id. at 690-91.
69. Id. at 707.
70. Id. at 684.
71. 501 U.S. 663 (1991).
72. See id. at 665-66.
73. Id. at 665.
74. Id. at 666.
75. Id. at 670-72.
76. Id. at 671.
77. Id. at 669-70.
78. Id. at 669.
79. In Herbertv. Lando, the Court stressed this point. 441 U.S. 153 (1979). In the course
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However, determining the precise situations where the media will be
held liable for its actions is a more difficult task. Generally, the
has been drawn around
boundary for acceptable media behavior
"routine... reporting techniques." 8 Nevertheless, this brings into
question what "routine" means." Since technology has advanced so
significantly since the time of Upton Sinclair and Nellie Bly, what was
once impossible is now commonplace, perhaps even routine. Thus, the
question becomes whether hidden cameras, misrepresentation, and other
unethical behavior could be construed as routine reporting techniques.
Ill. "MODERN" CASES INVOLVING THE MEDIA'S
NEWSGATHERING TECHNIQUES

In suing the media for questionable newsgathering techniques, both
public entities and private individuals have asserted, with varying
degrees of success, numerous different theories including fraud, trespass,
and invasion of privacy.82 In Food Lion, the plaintiff won damages
3
based on both fraud and trespass as well as breach of loyalty. An
examination of some recent cases will illustrate how other courts have
treated these claims and how the identity of the plaintiff affects the
outcomes of the cases.
A. Invasion of Privacy Claims
In Dietemann v. Time,84 the plaintiff sued the defendant for invasion
of privacy after reporters from the defendant's magazine went to the
plaintiff's home, lied about their identity, and then allowed the plaintiff

of its holding, the Court explained that the First Amendment does not grant a privilege that
shields the editorial process from examination and review. Id. at 176. While this case was an
action for defamation, id. at 156, it appears that this same principle would hold true in other
actions involving the media.
80. See Nicholson v. McClatchy Newspapers, 223 Cal. Rptr. 58, 64 (3d Dist. Ct. App.
1986) (explaining that "the news gathering component of the freedom of the press-the right
to seek out information-is privileged at least to the extent it involves 'routine ...reporting
techniques' "); see also Smith v. Daily Mail Publishing Co., 443 U.S. 97, 103 (1979) (noting
that its previous opinions "suggest strongly that if a newspaper lawfully obtains truthful
information about a matter of public significance then state officials may not constitutionally
punish publication of the information, absent a need to further a state interest of the highest
order").
81. See Nicholson, 223 Cal. Rptr. at 64. In Nicholson, the court stated that asking people
questions, including those with confidential or restricted information, would fall into this
category. Id.
82. See infra pts. III.A.-D.
83. See supra text accompanying notes 18-21.
84. 449 F.2d 245 (9th Cir. 1971).
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to examine them while they photographed and tape recorded him with
a hidden camera and transmitter." Plaintiff was an unlicensed quasidoctor who saw patients in his home.86 Defendant then ran an article
that depicted the plaintiff as a "quack" and featured a picture of plaintiff
taken by the hidden camera.8 7 The District Attorney's office, who had
aided the defendant's investigation, used the information to arrest
plaintiff on charges of practicing medicine without a license. 8
The defendant attempted to argue that it did not invade the plaintiff's
privacy because the "plaintiff's [home] was open to the public." 9
However, the court disagreed, pointing to the lower court's findings that
plaintiff did not advertise, have a phone, or have an open entrance
way. 9' In the court's words, "[t]he employees of defendant gained
entrance by a subterfuge."'"
The court then proceeded to recognize a privacy tort in California.'
In the course of its ruling, the court stressed that this event took place
in the plaintiff's den, a place where he had a reasonable expectation of
privacy.93 Further, the court disagreed with defendant's argument that
hidden cameras and recorders are "indispensable tools of investigative
reporting."9 The court noted that undercover reporting came into
85. Id. at 245-46.
86. id. at 245.
87. Id. at 245-46.
88. Id. at 246.
89. Id. at 247.
90. Id.
91. Id.
92. Id. at 248-49. The court traced the history of the development of this tort. In doing
so, it cited a case, in which the Supreme Court of California explained the interrelationship
between the need for a right to privacy and developments in technology:
The court equated the growing acceptance of the right of privacy with "the
increasing capability of... electronic devices with their capacity to destroy an
individual's anonymity, intrude upon his most intimate activities, and expose his
most personal characteristics to public gaze.
Men fear exposure not only to those closest to them; much of the outrage
underlying the asserted right to privacy is a reaction to exposure to persons known
only through business or other secondary relationships. The claim is not so much
one of total secrecy as it is of the right to define one's circle of intimacy-to
choose who shall see beneath the quotidian mask. Loss of control over which 'face'
one puts on may result in literal loss of self-identity."
Id. at 248 (quoting Bricoe v. Reader's Digest Ass'n, 483 P.2d 34, 37 (Cal. 1971)).
93. Id. at 249 (noting that "[p]laintiff's den was a sphere from which he could reasonably
expect to exclude eavesdropping newsmen").
94. Id.
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existence long before the invention of these gadgets.95 In holding that
plaintiff could recover damages for both the invasion of privacy and the
subsequent broadcasting of the invasion, the court pointed out that
permitting damages to be enhanced by the later publication of wrongfully acquired information does not chill speech but rather "chills intrusive
acts." 9 6 Finally, the court reminded that "[t]he First Amendment is not
a license to trespass, to steal, or to intrude by electronic means into the
precincts of another's home or office."97
B. Trespass Claims
Trespass has been defined as the act of "enter[ing] upon another's
land without consent.""8 When investigating undercover stories, many
reporters must first trespass onto private property before they can tape
the hidden camera footage or use other surreptitious techniques. Many
would argue that the ends justify the means; however, courts have split
over whether or not First Amendment rights can justify this intrusion.
For instance, Copeland v. Hubbard Broadcasting, Inc.99 illustrates
that the First Amendment is not a license to trespass. 1' ° In that case,
the court reversed a grant of summary judgment on a trespass claim'
after a veterinarian brought a student with him to the plaintiffs'
home."° While the plaintiffs had consented to the student's presence
in their home, they were unaware of the fact that this student was also
a television station employee who secretly videotaped the visit. 3
Subsequently, the television station aired an investigative report on the
practices of area veterinarians, and used the footage shot at the

95. Id. The court described investigative reporting as an "ancient art" whose "successful
practice long antecedes the invention of miniature cameras and electronic devices." Id.; see
supra pt. II.A.
96. Dietemann, 449 F.2d at 250.
97. Id. at 249.
98. Desnick v. ABC, 44 E3d 1345, 1351 (7th Cir. 1995).
99. 526 N.W.2d 402 (Minn. 1995).
100. See id. at 404-05; see also Miller v. NBC, 232 Cal. Rptr. 669 (Dist. Ct. App. 1986).
In Miller, the court found that plaintiff had stated a claim for trespass after an NBC television
crew entered plaintiff's apartment with the L.A. fire department paramedics without plaintiff's
consent. Id. at 670, 685. While there, the crew filmed the paramedics' attempt to assist
plaintiff's husband who had suffered a heart attack and later died. Id. at 670. The tape was then
broadcast. Id. While recognizing the importance of freedom of the press, the court also stated:
"[o]thers besides the media have rights, and those rights prevail when they are considered in the
context of the events at the [plaintiff's] home." Id. at 685.
101. Copeland, 526 N.W.2d at 406.
102. Id. at 404.
103. Id.
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plaintiffs' home."°4 In the course of its holding, the court noted that
trespassing is not simply moving beyond the geographical scope of
possessor's invitation; one also can become a trespasser when he or she
moves beyond the possessor's permission in an intangible sense."
Because the plaintiffs' consent was given only for a student to accompany the veterinarian, and not for the student to videotape and later
broadcast the video, the defendant exceeded the scope of the plaintiffs'
consent. 1°6
Though it is generally more difficult to successfully argue a trespass
claim in the public context, this occurred in Le Mistral,Inc. v. Columbia
Broadcasting System. 7 In this case, defendant sent a reporter and a
camera crew into plaintiff's restaurant at around 2:00 P.M. because the
restaurant had recently been cited for health code violations.0" The
court noted that defendants entered the restaurant noisily and with
cameras rolling, causing many customers to leave or to be disturbed."°
Though the crew was not there for more than ten minutes and perhaps
as little as one, the court upheld the jury's determination that the
defendant's actions constituted a trespass."'
The court responded to the defendant's argument that it was
protected by the First Amendment by explaining that "the First
Amendment is not a shibboleth before which all other rights must
succumb."' The court also rejected defendant's argument that there
was no trespass since the restaurant was a "place of public accommodation,""' 2 noting that defendant did not go to plaintiff's restaurant "to
avail themselves of plaintiff's 'accommodations.' ,,". Accordingly, the
court upheld the award for compensatory damages of $1200 and left
open the possibility of punitive damages based on the trespass."'

104. Id.
105. Id. at 404-05.

106. Id. The court distinguished the situation in the instant case from that in Baugh v. CBS,
828 R Supp. 745, 756 (N.D. Cal. 1993). In Baugh, the homeowners had granted the broadcaster
permission to tape events at her home as long as they were not broadcast. Id. at 751-52. When
they were later broadcast, she brought an action for trespass. Id. at 756. The court held that the
scope of consent was not exceeded since, unlike the plaintiffs in Copeland, the plaintiff in
Baugh agreed to the initial videotaping. Id.
107. 402 N.Y.S.2d 815 (N.Y. App. Div. 1978).
108. Id. at 816.
109. Id. at 816 n.l.
110. Id.
111. Id. at 817.
112. Id. at 816 n.1.
113. Id.
114. Id.at 818.

Published by UF Law Scholarship Repository, 1997

13

Florida Law Review, Vol. 49, Iss. 1 [1997], Art. 4
FLORIDA LAW REVIEW

[Vol. 49

C. Fraud Claims
Fraud claims are another possible grounds upon which to attack the
media's unethical behavior. Fraud has been defined as "something said,
done, or omitted by a person with the design of perpetrating what he
knows to be a cheat or deception... 5 In Food Lion, plaintiffs based
their fraud claim on "Prime Time Live" employees' use of false
employment applications and false references." 6
Similarly, in State v. Cantor,"' the court upheld a fraud conviction
of a newsreporter who impersonated a county official in order to get
personal information from the mother of a homicide victim."' Defendant argued that the New Jersey and United States Constitutions
protected newsgathering activity."' The court disagreed with defendant, explaining that "the rights of the press do not exist in a vacuum.' 2 2° However, the court did acknowledge that press membership
should be considered when applying a criminal statute or governmental
Nevertheless, the court held that
sanction to a newsreporter'
defendant's status as a newsperson did not protect her from the
application of the criminal law which forbade impersonation of a public
official. The court stressed not only that defendant took advantage
of someone who was particularly vulnerable, but also that the trial court
required proof beyond a reasonable doubt-giving the defendant more
protection than any civil libel defendant.'
D. Combined Claims
In Desnick v. ABC,124 which involved a public place instead of 2 a6
private home, 25 the court found for the media over the individual.
Desnick is important for a number of reasons. First, it involved
numerous forms of alleged intrusions including trespass, defamation,
invasion of privacy, and other torts.' In addition, it represents the
115.
116.
117.
118.
119.
120.
121.
122.
123.
124.
125.

BLACK'S LAW DICrIONARY 660, 661 (6th ed. 1990) (definition of fraud).

See supra text accompanying notes 19-25.
534 A.2d 83 (N.J. Super. Ct. App. Div. 1987).
Id. at 84, 87.
Id. at 85.
Id.
Id. at 86.
Id.
Id.
44 F.3d 1345 (7th Cir. 1995).
See id. at 1347. The place violated was an ophthalmic clinic owned by the plaintiffs.

Id.
126. Id. at 1355.
127. Id. at 1347, 1351.
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first time many of these issues have been considered at the federal
appellate level." Finally, Desnick reached a result opposite that in the
factually similar Food Lion case. Consequently, if the Food Lion case
is upheld on appeal, this issue likely will reach the Supreme Court. 29
In Desnick, a producer of "Prime Time Live" asked Dr. Desnick, the
owner of Eye Services Ltd., if the show could interview him and film
a cataract surgery.' The plaintiff agreed to the defendant's request
upon the condition that no ambush interviews would take place and no
undercover surveillance would be utilized.' After the interview and
the filming of the surgery, the plaintiff discovered that the defendants
actually had hired seven people to go in the clinic and pose as patients
while carrying a hidden camera and recorder.'32 The film was then
broadcast in a segment of "Prime Time Live" that was highly critical of
plaintiff.' In addition to claiming that plaintiff performed surgeries
unnecessarily, the broadcast alleged that the plaintiff tampered with one
of the machines used to detect cataracts." The Seventh Circuit
divided plaintiff's claims into two classes: "[t]he first arises from the
broadcast itself, the second from the means by which ABC and [the
producer] obtained the information that they used in the broadcast."' 35
As for the claims relating to defendant's newsgathering techniques,
the court held that there had been no trespass because the defendant had
consent to enter the premises, even though the consent was procured by
fraud.'36 The court justified this finding by comparing it with a similar
situation in the Fourth Amendment context; "[h]ad the testers been
undercover FBI agents, there would have been no violation of the
Fourth Amendment."' 37 In summary, the court reasoned that "the entry
was not invasive in the sense of infringing the kind of interest of the

128. See Victor A. Kovner et al., Recent Developments in Intrusion, Private Facts, False
Light and Commercialization Claims, 421 PLIPAT 761, 765 (1995) (explaining that Desnick is
the leading media case of 1995).
129. Scott Huler, Food Lion Awarded Punitive Damages, THE NEWS & OBSERVER
(Raleigh, N.C.), Jan. 23, 1997, at Al, available in Westlaw, 1998 WL 7819248.
130. Desnick, 44 R3d at 1347-48.
131. Id. at 1348.
132. Id.
133. Id.
134. Id. at 1348-49.
135. Id. at 1349.
136. Id. at 1352. The Desnick court distinguished this situation from that in Dietemann.Id.
at 1352-53; see supra pt. III.A. The Desnick court explained that Dietemann involved a home,
and the plaintiff in Dietemann was not in business. Desnick, 44 F.3d at 1352-53. In the court's
words, "[h]is quackery was private' while in the Desnick case the clinic was a public place with
a public entrance. Id. at 1353.
137. Id. at 1353.
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plaintiffs that the law of trespass protects; it was not an interference
with the ownership or possession of land."13
The court also determined that the plaintiff's right to privacy was not
invaded. 39 It construed the right to privacy to be individualistic and
intimate, and because "no intimate personal facts" were revealed, this
right was not violated."4
Finally, the plaintiff claimed fraud based on the false promises made
by defendant such as the promises that there would be no ambush
interviews or use of undercover techniques.' 4' Because Illinois did not
provide a remedy for fraudulent promises unless they were part of a
larger scheme to defraud, the charge of fraud was ruled "harmless."' 42
The court also was influenced by the identity of the plaintiff. 43 The
court noted that journalists "break their promises as any person of
normal sophistication would expect."''44
However, in the course of its ruling, the court did criticize the
media's newsgathering techniques. 45 The court described these sort of
undercover investigations as " 'tabloid' style investigative television
reportage, conducted by networks desperate for viewers in an increasingly competitive television market."' 146 The court went on to describe the
tactics used as "surreptitious, confrontational, unscrupulous, and
ungentlemanly."' 47 Nevertheless, the court did stress that these reports
part of the market that the First Amendment was
were still an important
4
designed to protect.1 1
While implicitly criticizing the news media, the court expressed its
opinion of the plaintiff as well. 49 When discussing the claims for
illegal wiretapping and intrusion based on the taping, the court noted
that "[t]elling the world the truth about a Medicare fraud is hardly what
the framers of the statute could have had in mind in forbidding a person

138. Id.
139. Id.
140. Id. The court compared the seven test patients in this case to "testers" who
impersonate home buyers in order to detect discrimination in housing. Id.
141. Id. at 1354.
142. Id. at 1354-55. The court noted that "[tihe only scheme here was a scheme to expose
publicly any bad practices that the investigative team discovered, and that is not a fraudulent
scheme." Id. at 1355.
143. See id. at 1354 (stating that the plaintiff was not "a member of a vulnerable group,"
but instead "is a successful professional and entrepreneur").
144. Id.
145. Id. at 1355.
146. Id.
147. Id.
148. Id.
149. See id. at 1353-54.
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to record his own conversations if he was trying to commit an 'injurious
act.' 9115o
This sample of cases illustrates not only the variety of subjects
covered in undercover investigations but also the various treatments
these cases have received from courts. It is important to recognize that
courts, consistent with Fourth Amendment jurisprudence, generally have
been more protective of plaintiffs when invasions occur within the
home-where one has a higher expectation of privacy-than when
invasions occur in a public place.' This same trend holds true in
regards to private individuals as well. In general, the courts have
been
52
more protective of private individuals than of public figures.
As these cases illustrate, businesses such as Food Lion seem to fight
an uphill battle. On the one hand, courts consistently have held that the
150. Id. (referring to 18 U.S.C. § 2511(2)(d) (federal wiretapping statute); Wis. STAT. §
968.3 1(2)(c) (state wiretapping statute)).
151. See, e.g., Dow Chem. Co. v. United States, 476 U.S. 227, 239 (1986) (holding that
the plaintiff did not have a reasonable expectation of privacy in the 2000 acres surrounding its
industrial complex). In the Dow Court's words, "the expectation of privacy that the owner of
commercial property enjoys in such property differs significantly from the sanctity accorded an
individual's home." Id. at 237-38; see also Oliver v. United States, 466 U.S. 170, 178-79 (1984)
(comparing "open fields" to the home). "[O]pen fields do not provide the setting for those
intimate activities that the [Fourth] Amendment is intended to shelter from government
interference or surveillance." Id. at 179.
152. One of the best-known cases involving public figures and the media is New York
Times v. Sullivan, 376 U.S. 254 (1964). In that case, the plaintiff brought an action against the
defendant after the defendant published a full-page advertisement which contained a number of
complaints about Alabama authorities' treatment of African-Americans. Id. at 256. The plaintiff
was one of the elected Commissioners of Montgomery who was in charge of the police
department which had been criticized. Id. The falsity of some of the statements was uncontested.
Id. at 258. The Supreme Court held that a public official cannot recover damages for defamation
relating to his official conduct unless he proves the statement was made with actual malice-meaning "with knowledge that it was false or with reckless disregard of whether it was
false or not." Id. at 279-80. The high standard for recovery illustrates the Court's "profound
national commitment to the principle that debate on public issues should be uninhibited, robust,
and wide open." Id. at 270. It also depicts the Court's "laissez-faire" attitude toward public
officials.
The more paternalistic attitude that courts seem to have for nonpublic figures was evident
in Ayeni v. Mottola, 35 E3d 680 (2d Cir. 1994). In that case, the plaintiffs, residents of a
private home, sued the defendant, a secret service agent, after he invited the crew of CBS's
"Street Stories" to accompany him to execute a search warrant of the plaintiff's home. Id. at
683. When they entered her home, the plaintiff objected to the videotaping which went on for
about 20 minutes. Id. at 683-84. CBS never broadcasted any of the footage. Id. at 684. However,
the court found that the defendant's decision to allow the television crew to come along was
unreasonable based on the Fourth Amendment because it only magnified the invasion of
plaintiff's privacy in their home. Id. at 686. The court then held that the plaintiff's complaint
withstood a motion to dismiss based on the qualified immunity of secret service agents. Id. at
691.
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press cannot violate laws of general applicability.'53 However, the
impact of this is somewhat lessened by the fact that courts are generally
less protective of public figures and public places because the expectations of privacy are considerably lower. 54 Nevertheless, is it possible
that a public entity could have a right of privacy to some degree which
could deter media misconduct?'
IV. POSSIBLE SOLUTIONS
While it would be unreasonable to suggest that a business has an
unlimited right to privacy, it would be equally unreasonable to suggest
that the media has an unlimited right to get the news by whatever means
necessary. It seems ridiculous that the day a group of individuals forms
a business, in whatever form, they lose any and all expectations of
privacy they once had. The "they" is suddenly an "it," and "it" has
opened itself up to any and all types of mistreatment by the media.
While it is easy to hide behind the American flag and cry "First
Amendment" and "chilling effect," it is more useful to begin thinking
in terms of how to create a media that is informative yet ethical.
A. - A CorporateRight to Privacy
When one thinks of a "right to privacy," the idea of personal autonomy immediately comes to mind. The idea of a right to privacy was first
introduced and defined in 1890 with the publication of the well-known
law review article The Right to Privacy written by Samuel D. Warren
and Louis D. Brandeis (later Supreme Court Justice Brandeis).'5 6 In
this article, the authors "stressed the need of man to live his life without
the intrusion of others upon his private affairs, and his inalienable right
to live his life in solitude and privacy.... In brief, it may be said that
the doctrine is bottomed on man's 'right to be let alone.' ""' As for
public officers, however, the authors felt that "[t]he right to privacy does
not prohibit any publication of matter which is of public or general

153. See supra pt. II.B.
154. See supra pts. III.A.-D.
155. See infra pt. IV.A.
156. See Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 HARV. L. REV.
193 (1890) (considering "whether the existing law affords a principle-which can be properly
invoked to protect the privacy of the individual"); see generally Richard C. Turkington, Legacy
of the Warren and Brandeis Article: The Emerging Unencumbered Constitutional Right to
Informational Privacy, 10 N. ILL. U. L. REV. 479 (1990) (discussing the importance of the
Warren and Brandeis article).
157. Berg v. Minneapolis Star & Tribune Co., 79 F. Supp. 957, 959 (D. Minn. 1948)
(quoting Warren & Brandeis, supra note 156, at 195).
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interest."'58 Prior to this article, the courts had given effect to rights
that were similar to the right of privacy,
but they had done so under the
159
guise of contract or property rights.
The Supreme Court first recognized the individual's right to privacy
in Griswold v. Connecticut.'6 Though this right is not explicitly stated
in the Constitution, the Court found the source of this right in the
penumbras of the Bill of Rights. 16' Then, in Roe v. Wade, 62 the
Court recognized the right to privacy as a substantive due process right
associated with the liberty interest of the Fourteenth Amendment Due
Process Clause.' 63 This Fourteenth Amendment right to privacy has
been limited to rights such as marriage," child-rearing, 65 and
contraception.'6 Finally, there is the protection offered by the Fourth
Amendment.6 The Court has held that searches and seizures are
unreasonable when
state action violates a person's reasonable expecta61
privacy.
of
tion
The Supreme Court also has recognized that a corporation has a right
to privacy. For example, in United States v. Morton Salt Co., 69 the
Supreme Court held that the International Salt Commission could require
additional reports from the defendant to show compliance with a decree
of the Federal Trade Commission. 7 In the course of its holding, the
Court dealt with defendant's claim that the Commission's order
transgressed the Fourth Amendment's proscription against unreasonable

158. Warren & Brandeis, supra note 156, at 214.
159. Berg, 79 F. Supp. at 959.
160. 381 U.S. 479, 483 (1965).
161. Id. at 483-84.
162. 410 U.S. 113 (1973).
163. Id. at 153.
164. Loving v. Virginia, 388 U.S. 1, 12 (1967).
165. Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925).
166. Griswold, 381 U.S. at 485.
167. U.S. CONST. amend. V.
168. See, e.g., Mapp v. Ohio, 367 U.S. 643, 655 (1961) (holding that evidence obtained by
illegal searches and seizures is inadmissible); see also John J. Walsh et al., Media Misbehavior
and the Wages of Sin: The Constitutionality of ConsequentialDamagesfor Publication of IllGotten Information, 4 WM. & MARY BILL RTs. J. 1111, 1116 (1996). Some commentators have
drawn an analogy to the Fourth Amendment jurisprudence and argued that the media should be
held liable for all consequences of its unlawful behavior. Id. The basic argument is that just as
the exclusionary rule requires suppression of evidence obtained in violation of the Fourth
Amendment, material that the media unlawfully obtains also should be suppressed. Id. This
analogy can be extended to say that evidence that is uncovered after the initial violation should
be suppressed under the "fruits of the poisonous tree" doctrine. Id.
169. 338 U.S. 632 (1950).
170. Id. at 654.
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searches and seizures.' Though the Court ultimately rejected this
argument, it did say that "corporations can claim no equality with
individuals in the enjoyment of a right to privacy.""m This statement
indicates that a corporation does in fact have some lesser right to
privacy since the Court did not reject the idea outright.'
Similarly, in Dow Chemical Co. v. United States,74 the Court
75
reiterated that a corporation has a limited right to privacy.' In that
case, the Petitioner, a 2000-acre chemical plant, sued the Respondent
after the Environmental Protection Agency (EPA) took aerial photographs of Petitioner's plant. 7 6 The Petitioner argued that the taking of
these photographs constituted an unreasonable search and thus violated
the Fourth Amendment." The Court held that the taking of aerial
photographs of an industrial plant complex from navigable airspace was
not a search prohibited by the Fourth AmendmentY 8
In reaching this decision, the Court stressed that the airplane used to
take the photographs was within navigable airspace.' 79 The Court
stated that "[a]ny person with an airplane and an aerial camera could
readily duplicate [the photographs]."' 8 The Court also noted that the
EPA has "certain investigatory and enforcement authority" to inspect
chemical plants.' Most importantly, the Court stated that "the [Petitioner] plainly has a reasonable, legitimate, and objective expectation of
privacy within the interior of its covered buildings, and it 8is2 equally
clear that expectation is one society is prepared to observe.'
171. Id. at 651-53.
172. Id. at 652.
173. See id. ("[A] governmental investigation into corporate matters may be of such a
sweeping nature and so unrelated to the matter properly under inquiry as to exceed the
investigatory power.").
174. 476 U.S. 227 (1986).
175. Id. at 236; see also See v. City of Seattle, 387 U.S. 541 (1967). In the See case, the
Court held that the appellant had the right to insist that the fire inspector obtain a warrant
authorizing entry upon the appellant's locked warehouse prior to entering it. Id. at 546. The
Court stated: "[t]he businessman, like the occupant of a residence, has a constitutional right to
go about his business free from unreasonable official entries upon his private commercial
property." Id. at 543.
176. Dow, 476 U.S. at 229-30.
177. Id. at 230, 232-33.
178. Id. at 239.
179. Id. at 229.
180. Id. at 231. Contrast this with what occurred in Food Lion. In Food Lion, "Prime Time
Live" taped activities that occurred in the private areas of the grocery store. See supra text
accompanying notes 10-13. Clearly, these were not places that any person with a camera could
readily tape.
181. Dow, 476 U.S. at 233.
182. Id. at 236.
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Though both of these cases involved the Fourth Amendment, the
general principle that a corporation has a limited right to privacy
appears to hold true outside of the Fourth Amendment context as
well.' The Fourth Amendment was implicated in these two cases
because state agencies were involved;"M nevertheless, the Court did not
state that a corporation only has a limited right to privacy when a state
agency is involved. The Court's
focus in both opinions was on the
85
corporation itself, not the actor.
In Pacific Gas & Electric Co. v. Public Utilities Commission of
California,86 the Court compared corporations to individuals in the
First Amendment context."' Justice Powell, who announced the
judgment of the Court and delivered an opinion in which three other
Justices concurred, explained that "[c]orporations and other associations,
like individuals, contribute to the 'discussion, debate, and the dissemination of information and ideas' that the First Amendment seeks to
foster."' 88 Justice Powell went on to explain that "speech does not lose
its protection because of the corporate identity of the speaker."'8 9
When one considers these comments in addition to the previous cases
discussed, it appears that at least some Supreme Court Justices recognize
that corporations can both contribute to the dissemination of ideas as can
individuals and also enjoy some of the limited degree of protection
afforded to individuals.' 9°
In H & M Associates v. City of El Centro, the Fourth District
Court of Appeal in California went a step further than the United States
Supreme Court. In that case, the court held that the plaintiff, a limited
partnership, had alleged facts sufficient to state causes of action for
intentional interference with contractual relationships, invasion of
privacy, and conspiracy."' 2 In reaching this conclusion, the court noted
that "[w]hether corporations or partnerships have a right to privacy is

183. See Dow, 476 U.S. at 232 (stating that Dow might have a Fifth Amendment taking
claim if the government used the photographs to compete with Dow).
184. See id. at 231-33; Morton Salt, 338 U.S. at 651-52.
185. See, e.g., Dow, 476 U.S. at 236-38 (focusing on whether Dow had a legitimate
expectation of privacy); Morton Salt, 338 U.S. at 652 (focusing on whether corporations have
any right to privacy).
186. 475 U.S. 1 (1986).
187. Id. at 8 (Powell, J.,announcing the judgment of the Court).
188. Id. (Powell, J., announcing the judgment of the Court) (quoting First Nat'l Bank v.
Bellotti, 435 U.S. 765, 783 (1978)).
189. Id. at 16 (Powell, J., announcing the judgment of the Court).
190. See id. at 20-21 (Powell, J., announcing the judgment of the Court).
191. 167 Cal. Rptr. 392 (4th Dist. Ct. App. 1980).
192. Id. at 395.
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unsettled." '93 However, the court went on to say that "businesses,
forms, have zones of privacy which may not be
regardless of their legal
1 94
invaded.
legitimately
All of these cases prove that the Supreme Court and lower courts
recognize that corporations have a limited right to privacy. Thus, it
appears that corporations like Food Lion should be able to assert
invasion of privacy claims when the media intrudes in certain areas. For
example, in Food Lion, if ABC producers stayed in the areas of the
store designed for the public,195 then that would not have been an
invasion of privacy. However, when the producer went into restricted
areas under fraudulent pretenses, they crossed a line that even a limited
expectation of privacy would protect."
B. A Balancing Test
Since "Prime Time Live" began conducting undercover investigations
in 1989, its topics have included such subjects as abuse in day care
centers, abuse in mental facilities, the impact of race relations in the
97
United States, and the problem of children carrying guns to school.'
On the other hand, "Prime Time Live" also has done stories on crooked
car repair persons, crooked house repair persons, false healers, and
98
baggage carriers who rifle through passengers' luggage. When one
considers the wide array of topics covered in undercover reports, it does
appear that the subject matter should be relevant to how far the media
can go. As one critic explained, "[i]nvestigative reporters ... are the
guard dogs of society, but the trouble with guard dogs is that they
with equal fervor the midnight burglar and the midday
sometimes ' attack
mailman." 9
Accordingly, some courts have attempted to conduct a balancing test
in order to determine if a defendant's actions were reasonable. For
instance, in Galella v. Onassis,2° the court upheld a lower court's

193.
194.
195.
196.

Id. at 399.
Id. at 399-400.
See supra text accompanying notes 10-13.
See, e.g., Dow Chemical, 476 U.S. at 236; see also supra text accompanying notes

174-82. If Dow had a reasonable expectation of privacy within its buildings, then corporations
such as Food Lion surely have a reasonable expectation of privacy within the restricted areas
within their buildings.
197. Prime Time Live: Hidden Cameras/HardChoices (ABC television broadcast, Feb. 12,

1997).
198. Id.

199. Barnett, supra note 32, at 451 (quoting MICHAEL I.
ESSAYS ON TELEVISION 172-73 (1981)).
200. 487 F2d 986 (2d Cir. 1973).
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granting of injunctive relief against the defendant, 0 ' a free-lance
photographer, who had gone to great lengths to photograph the
president's widow and her children.2" In reaching its decision, the
court acknowledged that the defendant had gone "far beyond the
reasonable bounds of news gathering."2 3 The court then weighed the
defendant's newsgathering techniques against the public value of the
information obtained and found that the defendant's conduct was
"unwarranted and unreasonable" when compared to the minimal public
value of the information.2°
Some courts phrase this test in terms of newsworthiness. For
example, in Cox Communications, Inc. v. Lowe,2°5 the court held that
the videotaping of a prisoner for a news story did not constitute an
intrusion since the story was newsworthy." Some of the factors that
courts have considered in determining newsworthiness include: "(1) the
social value of the facts published, (2) the depth of the article's intrusion
into ostensibly private affairs, and (3) the extent to which the party
voluntarily acceded to a position of public notoriety."'
One commentator has proposed a balancing test that takes many of
these same factors into account:
The balancing methodology proposed.., calls for an initial
identification of the factors that are placed on each side of
the scale: the First Amendment interest in the acquisition of
the information by disguising or misrepresenting the status
of the reporter versus the interest served by the legal rule
that imposes liability on the news organization for its
misrepresentation." °
The goal of many proponents of a balancing approach is "to establish
a playing field on which the press has the room to operate effectively
and without unnecessary fetters, but which has distinct boundaries to

201. Id. at 999.
202. Id. at 991-92.
203. Id. at 995.
204. Id.
205. 328 S.E.2d 384 (Ga. Ct. App. 1985).
206. Id. at 385-86.
207. Briscoe v. Reader's Digest Ass'n, 483 P.2d 34, 43 (Cal. 1971) (quoting Kapellas v.
Kofman, 459 P.2d 912, 922 (1969)).
208. Paul A. Lobel, The Constitutional Interest in Getting the News: Toward a First
Amendment Protectionfrom Tort Liability for Surreptitious Newsgathering, 4 WM. & MARY
BILL RTs. J.1145, 1157 (1996).
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protect individuals from irresponsible acts." 2° A media that is both
informative and responsible represents the best of both worlds.
Critics of this type of balancing approach contend that it goes against
the principle that the media is not immune from laws of general
applicability.2 0 As one group of commentators explained, "[tlhose
courts that have balanced newsworthiness against the level of intrusion
have allowed the First Amendment to shield media wrong doing outside
of the defamation context, and have permitted newsgatherers to violate,
laws of general applicability without sanction."2 "
C. Punitive Damages
Punitive damages have been defined as "private fines levied by civil
juries to punish reprehensible conduct and to deter its future occurrence."2 2' Those who oppose punitive damages in general terms argue
that compensation is the job of the civil system while punishment should
be left to the criminal system.1 3 They also argue, as Justice O'Connor
did, that giving a jury "wholly standardless discretion to determine the
214
'
severity of punishment appears inconsistent with due process." Even
the Supreme Court has expressed its concern over punitive damages. For
instance, in Gertz v. Robert Welch, Inc.,2 5 the Court warned that
punitive damages could be used to "punish expressions of unpopular
and could be awarded in "wholly unpredictable
views""
7
2
amounts." Those who oppose punitive damages in the context of
media misbehavior fear that awarding punitive damages for unethical
21
media techniques could have a chilling effect on the media. '
However, punitive damages serve two simple but vital functions:
219
they punish past bad behavior, and they deter future bad behavior.
209. Julia A. Loquai, Comment, Keeping Tabs on the Press: Individual Rights v. Freedom
of the Press Under the FirstAmendment, 16 HAMLINE L. REV. 447, 449 (1993).
210. Walsh et al., supra note 168, at 1125.
211. Id. at 1126.
212. Gertz v. Robert Welch, Inc., 418 U.S. 323, 350 (1974).
213. See, e.g., Nicole B. C~sarez, Punitive Damages in Defamation Actions: An Area of
Libel Law Worth Reforming, 32 DUQ. L. R-v. 667, 671 (1994).
214. Banker's Life & Casualty Co. v. Crenshaw, 486 U.S. 71, 88 (1988) (O'Connor, J.,
concurring in part and concurring in the judgment).
215. 418 U.S. 323 (1974).
216. Id. at 350.
217. Id.
218. After the Food Lion verdict, Bill Jeffress, an attorney for ABC, stated: "I think [the
punitive damage award is] a very substantial award that could deter journalists." Huler, supra
note 129, at Al.
219. See generally Cdsarez, supra note 213, at 670-73 (explaining the history of punitive
damages and the rationale for awarding them).
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For instance, since the $5.5 million award in Food Lion, commentators
have not stopped talking about how the verdict will cause journalists to
be extremely wary of undercover investigations.' That is exactly the
point. Undercover investigations should not be taken lightly. A punitive
damage award such as this one serves to remind the media that "[t]he
First Amendment is not a license to trespass, to steal, or to intrude by
electronic means."22
D. ClearerGuidelinesfor the Media
A great deal of the uncertainty that surrounds the legality of media
newsgathering techniques could be alleviated if the media were given
clearer guidelines to follow. As one writer explained, "[r]eporters in the
United States are not licensed, and do not subscribe to a universal code
of ethics or professional conduct."' Further, the codes that do exist
are "aspirational rather than mandatory in nature."'' In a situation
such as this, who can blame the media for using the "I didn't know any
better" defense?
In addition, the aspirational codes that do exist are vague. For
instance, the ethics code of the Society of Professional Journalists states:
"Avoid undercover or other surreptitious methods of gathering information except when traditional open methods will not yield information
vital to the public. Use of such methods should be explained as part of
the story."224 Thus, while discouraging the use of surreptitious tools,
even the ethics code suggests that there are times when undercover
techniques are appropriate.' However, the code leaves far too much
discretion in the hands of journalists to determine what information is
"vital to the public" by providing no specific guidelines to follow.'

220. For instance, Roone Arledge, ABC News President, said that "in light of this decision
we're going to have to take a harder look at how we do [undercover investigations]." Howard
Kurtz & Sue A. Pressley, Jury Awards $5.5 Million to Food Lion, Fr. WoRm STAR-TELEGRAM,
Jan. 23, 1997, at 1, availablein Westlaw, 1997 WL 4816371. "Mike Cavender, chairman of the
Radio and Television News Director Assn, said he expected some hesitation about the use of
undercover reporters. 'It's certainly an issue that will get more attention now from us....
Randolph, supra note 9, at A15 (quoting Mike Cavender).
221. Dietemann, 449 F.2d at 249.
222. Jane E. Kirtley, Vanity and Vexation: Shifting the Focus to Media Conduct, 4 WM.
& MARY BILL RTs. J. 1069, 1083 (1996) (citing Hinerman v. Daily Gazette Co., 423 S.E.2d

560, 573 (W. Va. 1992)).
223. Id.
224. Ciolli, supra note 33, at A24 (quoting the ethics code of the Society of Professional
Journalism).
225. Id.
226. See id.
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If clearer mandatory guidelines were established for the media, this
would not mean that undercover investigations would cease to exist.
Instead, if the journalist chose to go against the mandatory guidelines,
the journalist would have to personally suffer the consequences just as
persons do in a variety of other professions. Furthermore, the rules
easily could provide a provision that would allow journalists to seek
prosecutorial immunity prior to the journalists' investigation, just as
Nellie Bly did so many years ago.227 If the journalist is so certain that
the story is "vital to the public," then this should be no great hurdle.
V.

CONCLUSION

What the "Prime Time Live" tape revealed was disgusting. Food
228
Lion had a duty to its customers, and it breached that duty. The
question that remains is what is to be said for the behavior of "Prime
Time Live." It is easy to commend "Prime Time Live" and the media
for being on "our side," for sticking up for the "little guy." What is
much more difficult is to consider the real issues that Food Lion
raises.22 9 Is it legally or socially acceptable for the media to lie, to
produce false documents, or to grossly misrepresent who they are and
what their purpose is, in order to get a story?
Is it acceptable to seek help from someone's arch enemy in order to
smear his or her reputation? Is it acceptable to lie about who you are
and what your intentions are in order to gain an advantage? Is it
acceptable to present an employer with false references and false work
experience? Most people would quickly answer "no" to all of these
questions. These things just are not socially acceptable. Most are legally
unacceptable as well. However, when these questions are asked in the
context of the media as actor and a large company as victim, people's
answers suddenly change. Why is that?
A large company does not deserve the same degree of privacy as an
individual;23 nevertheless, that does not mean a company should be
completely without redress when the media commits wrongful acts upon
it.31 Furthermore, the media does not deserve immunity to commit any
and all bad acts it wants just to get a story, no matter what the story
is. 232

227.
228.
229.
230.
231.
232.

See supra text accompanying
See supra text accompanying
See supra text accompanying
See supra pt. IV.A.
See supra text accompanying
See supra pt. II.B.

notes 32-36.
notes 11-13.
notes 22-26.
notes 191-94.
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The reality of the Food Lion case is this: the $5.5 million punitive
damage award constituted less than one day's earnings for ABC 3
while the negative publicity Food Lion received caused 84 Food Lion
stores to close and 3500 workers to lose their jobs.'M Furthermore,
ABC waited six months, until the television ratings period, to air this
segment.23
Undercover investigations have been going on for over a century.236
Upton Sinclair's work led to the creation of the Food and Drug
Administration, and Ida Tarblee's work led to the downfall of
Rockefeller's Standard Oil monopoly.237 They did not use -hidden
cameras or false references or false backgrounds to get their stories. 238
They did not seek out help from enemies of the companies they
attacked. They took jobs; they conducted interviews; they read documents and public records. 9 Without a tape recording, they could not
"prove" what they saw. There was probably some dispute over whether
or not they were telling the truth. Nevertheless, they succeeded in what
they set out to do, and they did it legally. Is certainty worth allowing the
media to commit fraud, trespass, and other crimes?
In 1948, one court contrasted 1948 with 1890:
[S]ince [1890] motion pictures and the radio have been
perfected and have taken their places among our great
industries, while instantaneous photography today accomplishes miracles scarcely dreamed of fifty years ago. Thus,
the potentialities for this character of wrong are now greatly
multiplied. A decision against the right of privacy would be
nothing less than an invitation to those so inclined who
control these instrumentalities of communication, informaand education,
to put them to base uses, with complete
tion
immunity.
. . .'
Much like in 1948, we still attempt to mislay the blame for media
intrusions on technological advances. However, it is not the technological advances that have allowed the media to abuse its role in our

233. Canellos, supra note 4, at Al.
234. Betty Winston Baye, Consumers and Investigative JournalismShould Form Stronger
Bond, LOUISVILLE COURIER-J., Jan. 31, 1997, at 1, availablein Westlaw, 1997 WL 8820362.
235. Prime Time Live: Hidden Cameras/HardChoices (ABC television broadcast, Feb. 12,
1997).
236. See supra pt. II.A.
237. See supra text accompanying notes 37-45.
238. See supra text accompanying notes 42-44.
239. See supra text accompanying notes 39-44.
240. Peay v. Curtis Publishing Co., 78 F. Supp. 305, 308 (D.C. 1948).
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society; instead, it is another practice entirely, one that has existed since
the beginning of time-deceit. Several of the jurors from the Food Lion
case told interviewers that they supported undercover investigations, but'
that they had a problem with ABC's newsgathering methods.24' The
reality is that dishonesty used to uncover dishonesty is still dishonest,
no matter what the size of the camera used to record it.

241. See Randolph, supra note 9, at A15 (interviewing Gregory Mack, foreman of the Food
Lion jury).
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